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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned petitioner is not

entitled to relief fromjoint and several liability under section
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6015 for petitioner’s taxable year 2000. W sustain
respondent’ s determ nation.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioner and Her Forner Husband

Petitioner resided in Brenmerton, Washi ngton, when she filed
her petition. Petitioner married Tinothy Shattun (M. Shattun)
in May 1997. Petitioner and M. Shattun separated on July 4,
2001, and were divorced on April 22, 2003.

Petitioner graduated from high school and has taken sone
junior college courses. Petitioner was 42 years old at the tine
of trial. During 2000, petitioner earned $32,194 as an
adm nistrator at the Kitsap County Fire Marshal’s Ofice in
Kitsap County, Washington. At the time of trial, petitioner
worked in that departnent as a programspecialist and fire
i nspector trainee. She has worked in that departnent for 11
years.

M. Shattun graduated from high school and worked as an
autonotive technician. During 2000, M. Shattun received a
di stribution of $21,992 fromhis section 401(k) retirenment plan,
ol den Touch Inc. Profit Sharing Plan. On January 17, 2001, M.

Shattun was arrested by the Bremerton Police Departnent for

1 Unl ess otherw se specified, section references are to the
| nternal Revenue Code as amended. Rule references are to the Tax
Court Rules of Practice and Procedure.
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assaulting petitioner. M. Shattun filed for bankruptcy under
chapter 13 on a date not stated in the record and |listed the tax
deficiency for 2000 as one of his debts.

B. Petitioner and M. Shattun's Tax Return for 2000 and
Petitioner’'s Tax Returns for 2002 and 2003

Petitioner and M. Shattun worked together to prepare their
2000 joint Form 1040, U.S. Individual Income Tax Return, which
they filed on February 11, 2001. They used a well-known brand of
tax preparation software. They reported a distribution of
$21,992 from M. Shattun’s section 401(k) retirement plan on |line
16a of that return. They reported a taxable amount of $2,199 on
l[ine 16b. Petitioner and M. Shattun signed the return
el ectronically.

Petitioner and M. Shattun reported a tax liability of
$5, 446 and paynents of $11, 285, and requested a refund of $5, 839.
Respondent determ ned a deficiency of $6,884 for petitioner and
M. Shattun resulting fromthe section 401(k) retirement plan
di stribution. Respondent also determ ned that petitioner and M.
Shattun are liable for an accuracy-related penalty of $1,377. |If
petitioner does not qualify for relief under section 6015(f), she
will remain liable for tax and penalties totaling $8,261 and
rel ated interest.

Petitioner filed her 2002 and 2003 Federal incone tax
returns untinely in August or Septenber 2004. She did not tinely

pay tax totaling about $5,000 for those years. Petitioner agreed
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with the Internal Revenue Service in the fall of 2004 to pay $83
per nmonth for those years, and she has abi ded by that agreenent.

C. Petitioner’s Fi nances

Petitioner’s expenses approxi mated her inconme in 2004 and
2005. At the tinme of trial, petitioner’s 19-year-old son froma
prior relationship lived with her and attended col | ege.
Petitioner gives her son significant financial support.

D. Petitioner’'s Application for Relief FromJoint Tax Liability

On Septenber 30, 2004, petitioner sent to respondent a Form
8857, Request for Innocent Spouse Relief, which respondent
denied.? Petitioner concedes the underlying tax liability, but
contends that she is entitled to relief fromjoint liability
under section 6015(f).

OPI NI ON

A. Petitioner’'s Contentions and Background

Petitioner contends that she qualifies under section 6015(f)
for relief fromjoint liability for tax. This Court has
jurisdiction to decide whether a taxpayer is entitled to relief
fromjoint liability under section 6015(f). Sec. 6015(e); Ew ng

v. Conmm ssioner, 118 T.C. 494, 497-507 (2002), on appeal (9th

Cr., June 16, 2004), cross-appeal (9th Cr., July 19, 2004).

2 By leave of another Division of this Court, petitioner
rai sed her claimunder sec. 6015 as an affirmative defense in the
defi ci ency proceedi ngs.
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A taxpayer qualifies for relief under section 6015(f) if
relief is not avail able under section 6015(b) or (c) and, in
light of the facts and circunstances, it is inequitable to hold
the taxpayer liable for the tax or deficiency. Petitioner
concedes that she does not qualify for relief under section
6015(b) or (c) but contends she qualifies for relief under
section 6015(f).

To prevail under section 6015(f), petitioner must show that
respondent’s denial of relief fromjoint liability was an abuse

of discretion. See Rule 142(a);® Alt v. Conm ssioner, 119 T.C

306, 311 (2002), affd. 101 Fed. Appx. 34 (6th G r. 2004); Jonson
v. Comm ssioner, 118 T.C. 106, 125 (2002), affd. 353 F.3d 1181

(10th Gr. 2003); Butler v. Comm ssioner, 114 T.C. 276, 289-290

(2000). Qur determ nation under section 6015(e) relating to
petitioner’s eligibility for relief under section 6015(f) is nade
pursuant to a trial de novo and is not limted to matter

subm tted by petitioner before respondent determ ned whether she

was eligible for relief. Ewing v. Conm ssioner, 122 T.C 32, 39

(2004), on appeal (9th Gr., June 16, 2004), cross-appeal (9th
Cr., July 19, 2004).

3 Petitioner does not allege that respondent bears the
burden of proof under sec. 7491(a).
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The Comm ssioner will not grant relief unless the taxpayer
neets seven threshold conditions:* (1) The requesting spouse
filed a joint return for the taxable year for which she seeks
relief; (2) relief is not available to the requesting spouse
under section 6015(b) or (c); (3) the requesting spouse applies
for relief no later than 2 years after the date of the Service's
first collection activity; (4) no assets were transferred between
t he spouses as part of a fraudulent schene; (5) the nonrequesting
spouse did not transfer disqualified assets to the requesting
spouse; (6) the requesting spouse did not file or fail to file
the return with fraudulent intent; and (7) the incone tax
[Ttability fromwhich the requesting spouse seeks relief is
attributable to an itemof the individual with whomthe
requesting spouse filed the joint return. Rev. Proc. 2003-61
sec. 4.01, 2003-2 C.B. 296, 297. Respondent concedes that
petitioner neets these conditions.

Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298, lists
several factors the Conmm ssioner considers in determ ning whet her
a requesting spouse is eligible for relief under section 6015(f)
and states that no single factor determ nes whether a taxpayer
qualifies for relief. Al relevant facts and circunstances are

to be considered. Sec. 6015(f)(1); Rev. Proc. 2003-61, sec.

4 Rev. Proc. 2003-61, 2003-2 C.B. 296, applies here because
petitioner requested relief under sec. 6015(f) after Nov. 1,
2003; i.e., on Sept. 30, 2004. 1d. sec. 7, 2003-2 C.B. at 299.
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4.03, 2003-2 C.B. at 298. W next consider the factors listed in
Rev. Proc. 2003-61, sec. 4.03.

B. Factors in Rev. Proc. 2003-61, Sec. 4.03

1. VWhet her the Requesti ng Spouse |Is Separated or Divorced
From t he Nonr equesti ng Spouse

Petitioner’s divorce fromM. Shattun becane final on Apri
22, 2003. This factor favors petitioner.

2. VWhet her the Requesti ng Spouse Wul d Suffer Econonic
Hardship If Relief Were Not G anted

The Comm ssi oner consi ders whet her paynent of tax woul d
cause econom ¢ hardshi p by applying section 301.6343-1(b)(4) (i)
and (ii), Proced. & Adm n. Regs., which pertains to levy on a
t axpayer’s property. Cenerally, the Conm ssioner considers
econom ¢ hardship to be present if paynent of tax would prevent
t he taxpayer from paying his or her reasonable basic |iving
expenses. |d.

Under the regulation, the Conm ssioner considers any
informati on provided by the taxpayer in determning a reasonable
anount for basic |living expenses, including the following: (a)
The taxpayer’s age, enploynent status and history, ability to
earn, nunber of dependents, and status as a dependent of sonmeone
el se; (b) the anount reasonably necessary for food, clothing,
housi ng, nedi cal expenses, transportation, current tax paynents
or other court-ordered paynents; (c) the cost of living in the

geographic area in which the taxpayer resides; (d) the anmount of
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property exenpt fromlevy which is available to pay the
t axpayer’s expenses; (e) any extraordi nary circunmstances such as
speci al education expenses, a nedical catastrophe, or a natural
di saster; and (f) any other factor that the taxpayer clains bears
on econom ¢ hardship and brings to the Conmm ssioner’s attention.
Id.

The parties di spute whether paynent of the tax at issue
woul d be an economi c hardship for petitioner. Petitioner
estimated the nonthly anounts of several necessary living
expenses listed in section 301.6343-1(b)(4)(ii), Proced. & Adm n.
Regs., e.g., $400 for food, $120 for gasoline, and $10 for
clothing. According to her estimtes, her expenses equal ed or
exceeded her inconme. However, it does not appear that petitioner
al ways incurred the anounts of expenses she listed. For exanple,
she testified that she spent the anpbunts indicated for gasoline
and clothing if she could afford to spend that nuch. Thus, we
think petitioner overstated her nonthly expenses sonewhat.

Petitioner was 42 years old at the tine of trial and
apparently she will be able to be enployed for nmany nore years.
If relief is not granted, petitioner will remain |liable for
payi ng $8, 261 plus related interest. W conclude that this

factor is neutral.?®

5> Respondent contends, in effect, that petitioner’s
expenses for her son were not reasonable basic |iving expenses.
(continued. . .)
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3. Whet her the Requesting Spouse Knew or Had Reason To
Know of the ltem Gving Rise to the Deficiency

Petitioner contends that this factor does not favor
respondent because she believed that she and M. Shattun properly
reported the $21,992 distribution using a well-known conputer
software program W di sagree.

In the case of an incone tax liability resulting froma
deficiency, the Comm ssioner is less likely to grant relief under
section 6015(f) if the requesting spouse knew or had reason to
know of the itemgiving rise to the deficiency. Rev. Proc. 2003-
61, sec. 4.03(2)(a)(iii). Actual know edge of the item giving
rise to the deficiency is a strong factor wei ghing agai nst
relief. |1d. Petitioner had actual know edge of the $21, 992
di stribution which generated the tax liability, and she conpl eted
the Form 1040 on which she and M. Shattun reported the
di stribution.

Petitioner testified that she and M. Shattun relied on the
conputer software program and her interpretation of sources about
tax that she used. The question is whether petitioner had
know edge of the transaction, not whether she had know edge of

its tax consequences. See Bokumv. Comm ssioner, 992 F.2d 1132,

1134 (11th G r. 1993) (know edge contenpl ated by section 6013(e)

5(...continued)
We conclude that this factor is neutral whether or not her
support for her son is a reasonable basic |iving expense.
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is not know edge of the tax consequences of a transaction but of

the transaction itself), affg. 94 T.C. 126 (1990); Cheshire v.

Comm ssioner, 115 T.C 183, 197 (2000) (know edge of her

husband’ s pension wit hdrawal was actual know edge for purposes of
section 6015 relief even though the taxpayer did not know how t he
wi t hdrawal was taxed), affd. 282 F.3d 326 (5th Cr. 2002);

Purcell v. Comm ssioner, 86 T.C 228, 237- 238 (1986), affd. 826

F.2d 470 (6th Gr. 1987). The itemgiving rise to the deficiency
was the $21,992 distribution nmade from M. Shattun’s section
401(k) account. This factor strongly favors respondent.

4. Whet her the Nonrequesting Spouse Has a Legal vligation
To Pay the Taxes Due Pursuant to a Divorce Decree

Petitioner and M. Shattun’s divorce decree is silent on
their Federal inconme tax liability. This factor is neutral. See

Washi ngton v. Conmm ssioner, 120 T.C. 137, 149 (2003); Magee V.

Conmi ssioner, T.C. Menp. 2005-263; Ellison v. Comm ssioner, T.C.

Meno. 2004-57 n. 12.

5. VWhet her the Requesti ng Spouse Received a Significant
Benefit Beyond Nornml Support Fromthe Item Gving Rise
to the Deficiency

Petitioner contended at the adm nistrative stage and at
trial that M. Shattun received all of the benefit fromthe
$21,992 distribution and the refund. M. Shattun did not
testify, but he contended at the adm nistrative stage that

petitioner benefited fromthe $21,992 and the refund.
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The itemgiving rise to the deficiency was a $21, 992
w thdrawal from M. Shattun’s section 401(k) plan retirenent
account. Petitioner and M. Shattun received a $5,839 refund for
the 2000 tax year. Petitioner testified that the distribution
and refund went into M. Shattun’s bank account, and that he used
the noney to pay for a Jeep, stereo equipnent, furniture, and his
personal bills.

In a statement he filed during the adm nistrative
proceedi ng, M. Shattun stated that the 401(k) plan distribution
hel ped to pay for their home, petitioner’s outstanding debts, and
petitioner’s truck. Either of their statenments could reasonably
be true

Petitioner offered no evidence corroborating her claim On
this record, we find that M. Shattun did not receive the sole
benefit fromthe section 401(k) plan distribution and tax refund.
This factor is neutral.

6. VWhet her the Requesti ng Spouse Made a Good Faith Effort
To Conply Wth I ncone Tax Laws in Subsequent Tax Years

Petitioner contends that she is nmaking a good faith effort
to conply with the incone tax laws. W disagree. Petitioner did
not tinmely file her 2002 and 2003 individual incone tax returns
or tinmely pay her tax for those years. She filed these returns
i n August or Septenber 2004. She offered no reason for |ate

filing. This factor favors respondent.
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7. Abuse of the Requesting Spouse by the Nonrequesting
Spouse

There are additional factors that the Conmm ssioner treats as
favoring equitable relief if present, but not as grounds for
denying relief if not present. Rev. Proc. 2003-61, sec.
4.03(2)(b)(i) and (ii), 2003-2 C.B. at 299. One of those factors
i s abuse of the requesting spouse by the nonrequesting spouse.

In her Form 8857, petitioner stated that M. Shattun
assaul ted her, and she said that was why they were divorced. Her
testinony is corroborated by the January 2001 Brenerton Police
incident report. This factor favors petitioner.

8. Requesti ng Spouse’'s Mental or Physical Health

The taxpayer’s nmental or physical health, if poor when the
tax return was signed or when relief was requested, is a factor
the Comm ssioner treats as favoring the taxpayer if present, but
neutral if not present. Rev. Proc. 2003-61, sec. 4.03(2)(b)(ii).
In petitioner’s Form 12510, Questionnaire for Requesting Spouse,
she stated that she suffered from nental abuse when she signed
the return or requested relief. She did not elaborate or testify
on this point. W have previously found that the abuse factor
favors relief for petitioner. W conclude that this factor is
neutral .

C. Concl usi on

Factors favoring petitioner are that she and M. Shattun are

di vorced and that she suffered from abuse. Neutral factors are
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econom ¢ hardshi p, the question of benefit fromthe underpaynent
and refund, the absence of a legal obligation of M. Shattun to
pay the tax, and petitioner’s nmental condition. The factors
wei ghi ng against relief are petitioner’s actual know edge of the
itemgiving rise to the deficiency and her unexplained failure to
tinely file tax returns for 2002 and 2003. On this record we
concl ude that respondent’s denial of equitable relief for
petitioner fromjoint Federal inconme tax liability for 2000 under
section 6015(f) was not an abuse of discretion.

To reflect the foregoing,

Deci sion will be

entered for respondent.




